Due 10/6

**Write a 3-page paper on the following topics:
· Curt Flood's Impact on Collective Bargaining
*******Read Chapter 5.1 & 5.5 Case Studies and answer questions: (SEE BELOW) 

5.1 (Questions 1- 4)
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5.5 Questions (1 - 3)
[image: ]
[image: ]

[image: ]





image1.png
>
=)
=]
=
w
)
@«
<<
=}

|

Are These Employees Engaged in a Protected

Concerted Activity?

Marianna Cole and Lydia Moore were coworkers
employed by the ACE, Inc. to assist victims of domestic
violence. The two employees frequently communicated
with each other by phone and text message during the
workday and after hours. According to Cole’s credited
testimony, Moore often criticized other employees dur-
ing these communications, particularly housing depart-
ment employees who, Moore asserted, did not provide
timely and adequate assistance to clients. Other employ-
ees similarly testified and Moore spoke critically to them
about their work habits and those of other employees.

This “criticism” issue escalated on Saturday, Octo-
ber 9, 2010, a nonworkday, when Cole received a text
message from Moore stating that the latter intended to
discuss her concerns regarding employee performance
with Executive Director Lour Iglesias. Cole sent Moore
a responsive text questioning whether she really
“wanted you to know ... how u feel we don’t do our
job ...” From her home, and using her own personal
computer, Cole then posted the following message on
her Facebook page:

Lydia Moore, a coworker feels that we don’t help our
clients enough at ACE. I about had it! My fellow
coworkers how do u feel?

Four off-duty employees—Dame Rodriguez, Ludi
Rodriguez, Yaritza Campos and Carlos Ortiz—
responded by posting messages, via their personal com-
puters, on Cole’s Facebook page; the employees’
responses generally objected to the assertion that their
work performance was substandard.

Moore also responded, demanding that Cole “stop
with ur lies about me.” She then complained to Iglesias
about the Facebook comments, stating that she had
been slandered and defamed. At Iglesias’ request,
Moore printed all the Facebook postings, Iglesias dis-
charged Cole and her four coworkers, stating that their
remarks constituted “bullying and harassment” of a
coworker and violated the ACE’s “zero tolerance” pol-
icy prohibiting such conduct.

Questions

1. Are these employees engaged in a protected con-
certed activity?

2. If ACE had terminated Moore also, would a pro-
tected concerted activity be involved?

3. Does it matter that a union was not involved?
4. How should the NLRA rule? Why?
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Did the Company Violate the Section 8(a)(1) of the
LMRA When It Discharged the Employee?

DCP manufactures data collection products. The chief
operational officer is Barry Marks. Larry Leiner is one
of 23 employees located in two buildings and was hired
in April 2005 as a “software engineer” who prepared
computer programs.

On December 1, Marks sent a message to all
employees by e-mail about “proposed plans” for an
incentive-based bonus system. Employees were told to
“reply with your comments or stop by to see me. A
response to this is required.” Changes in vacation policy
were also mentioned (“Your comments are welcome, but
not required”). The incorporated memorandum on the
proposed vacation policy changes stated, “Please give
me your comments (send me an e-mail or stop in and
talk to me) by Tuesday, 12/5.” The suggested policy
changes were to close the offices on December 23 and
reopen on January 2 and to adjust the number of paid
days off over a five-year period, the effect of which,
Marks asserted, was that the employees “actually get
more days off each year, compared to our present
system.”

Marks received a number of employee responses on
his vacation proposals, including one on December 1, by
e-mail, from Larry Leiner. Leiner’s response demon-
strated that, in fact, the change referred to by Marks
would result in the same number of vacation days per
year and less flexibility as to their use. Marks conceded
to the accuracy of Leiner’s correction and claimed that
he had inadvertently erred and had not intended to
deceive the employees. On December 4, Leiner, having
checked his calculations over the weekend, discovered
another minor error and notified Marks by e-mail.

Marks did not reply to Leiner’s communications.
On December 5, Tom Dunn, a member of the

engineering team, sent an e-mail to Marks, with copies
to other engineering team members (which would
include Leiner), which stated: “In response to the pro-
posed vacation plan, I have only one word, GREAT!”
Promptly, Leiner sent an e-mail to Dunn telling him
that the proposed policy did not, in fact, work to the
advantage of the employees.

Also, on December 5, Leiner sent a lengthy e-mail
message to all employees, including Marks. The mes-
sage spelled out in detail Leiner’s calculations on the
result of the proposed vacation policy change. It con-
tained, as well, some flippant and rather grating
language.

The salutation was “Greetings Fellow Travelers.”
In his initial remarks, Leiner wrote, “the closing state-
ment in Barry’s memo: ‘The effect of this is that you
actually get more days off each year, compared to our
present system,” will be proven false.” This declaration
was reiterated in the final thought of the memo: “Thus,
the closing statement in Barry’s memo ... is proven
false.” The paragraph pre ceding that statement read:
“Assuming anyone actually cares about the company
and being productive on the job, if Christmas falls on
Tuesday or Wednesday as it did in 1996 and 1997,
respectively, two work weeks of one and two days
each produced by the proposed plan will replace the
fragmented weeks.” In closing, Leiner asked that the
recipient “please send errata to Larry.”

Also on December 5, after reading the e-mail mes-
sage from Leiner, Dunn e-mailed again Marks and also
the engineering team (as shown on the e-mail address).
Dunn said in part, “After reading Larry’s E-mail(s) of
this date[,] I realized I had made a mistake in calculat-
ing the vacation days and wish to change my comment
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from ‘GREAT" to ‘Not so Great' on the proposed vaca-
tion policy.” Dunn also noted in his message that the
proposals had “generated more E-mail than any other
plan in the company.”

Marks became angry that Mr. Leiner sent his
c-mail messages to all employces. He prepared a Decem-
her 5 memarandum to leiner 'l

e mema stated that
Marks was “saddened and disappointed” by Leiner's
e-mail, which was “inappropriate and intentionally
provocative” and heneath “someane as falented and
intelligent as you are.” Marks then wrote:

Our employment manual states: *Certain actions or
types of behavior may result in immediate dis-
missal. These include, but are not limited to:

Failure to treat others with courtesy and
respect.”

Marks went on to “direct” Leiner to write him by
5 P.M. that day: “In light of the above, why this c-mail
message was inappropriate; how sending an c-mail
message like this hurts the company; how this matter
have heen handled ™

Marks confinned:

sho

If your response is acceptable to me, you will post it
by c-mail today to those who received your other
messages.

If you dedine to do so, or if your response is
unacceptable to me, your employment will be ter-
minated immediately. Otherwise, your employ-
ment will continue on a probationary basis for
six months, during which time your employment
may be terminated at any time and for any
reason.

Larry, I am very disappointed in you. Barry.

Marks stated that what upset him about the -mail
messages was their “fone™ it was a “slap in the face” of
employees with good attitudes and a “personal attack”
upon him.

At least twice in the afternoon on December 5,
Leiner approached Marks. In Marks's words, Leiner
wanted Marks to “tell him what to write.” In Marks's
view, Leiner was “profess(ing] not to understand what
was wrong with the c-mail message, the confusion of
which Marks seriously doubted.” He nonctheless tried
to give Leiner some appropriate suggestions. Leiner
gave a different version of these conversations, portray-
ing himself as admitting to an "honest mistake" after
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Marks told him that Leiner should have contacted him.
not the other employees, because “it was up to him to
decide what to say to other people”; Leiner described
Marks as refusing to offer any assistance in preparing
the requested memo and stated that Marks had
branded 1ei

Marks admonished Leiner for having contacted
employees; his December 6 c-mail to the employees
picked up the theme that the “right way” for Teiner
to have procecded was to approach management.
Marks stated that, on December 5. he “may have
told Leiner that he should have pursued the matter
privately.”

Leiner said that in his last meeting with Marks on
December 5, they agreed o extend the memo deadline
t0 8 AM. the next day. Leiner frther stated that he
stayed up well into the moming as he attempted to
compose an appropriate letter, but he was unable to
come up with anything he deemed satisfactory. When
the two men met at 8 AM... and Marks asked if Leiner
had produced a memo, Leiner said, “No, I couldn't
really write anything incriminating because it could
be used against me later.” Marks wished him Inck in
his

v a “troublemaker "

re endeavors and hade him farewell

Later that day, Leiner called his supervisor and
asked for a discharge letter. The December 9 letter
received by Leiner citing as the “Reason [sic] for termi-
nation” two of the grounds for dismissal given in the
employee manual:

Failure to treat ofhers with courtesy and respect

Failure to follow instructions or to perform
assigned work

Early on December 6, Marks e-mailed all the
employees. Afier discussing the vacation proposal, he
turned to “Larry's memo” and how to “address our
grievances.” He wrote of the impropricty of using “sar-
casm or disrespect”; he pointed out that the “long or
provocative” ¢-mail messages had taken up everyone’s
time; that reading, printing, discussing, and dealing
with these messages had “unnecessarily cost our com-
pany time and money.” Marks noted that “the right
way" to handle a “grievance, or a question, or a com-
ment, or a complaint” was to discuss it with a team
leader or Marks. Marks admitted that he had erred in
explaining the proposed vacation policy, and he asked
employees to inform him if that had changed their
minds. He dosed by saying that, while he welcomed
disagreement, he also demanded that everybody be
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treated with courtesy. No specific mention was made of
Leiner's discharge.

The records showed that in September 2005,
Marks had sent a memo to the members of the engi-
neering team requiring them to work at least 50 hours
per week because of production necessities. Leiner sent
a two-word reply: “I r
expected this 1o lead to a dialogue with Marks, which
it did. Leiner explained to Marks that his free time was
important to him and that he would rather accept a cut
in pay than work additional hours. Marks eventually
agreed that Leiner need not work the extra time, but
Marks told Leiner “don't tell anybody.” Marks said that
he spoke to Leiner and asked him simply to “do what
he can.”

Marks stressed that it was the “tone” of Leiner's
c-mail, and the ramifications of that tone, which played
a dominant role in the discharge. This is reflected in his
December 5 memorandum to Leiner, which mentioned
only “Failure to treat others with courtesy and respect.”
While his December 6 communication makes a point
of the time and expense wasted by Leiner's lengthy

se” Leiner said that he
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e-mail to the employees, no other message (including
the “reason for discharge” set out in the December dis-
charge letter) mentions that issue. Marks agreed that he
had no objection to both “simple” =-mailings and per-
sonal telephone calls being made by employees and
that he was aware that, among, the employees, “there
is a certain amount of time during the workday that is
not devoted strictly to work.” Marks acknowledged that
he knew that Dunn's e-mails to him had heen directed
also to the other members of the engineering team, and
Dunn had heen admonished or  atherwise
disciplined.

On December 10, Leiner filed a charge with the
National Labor Relations Board.

not

Questions

1. Was this matter within the jurisdiction of the
National Labor Relations Board?

2. Were Leiner's actions considered a protected activ-
ity under the Labor Management Relations Act?

3. How should the NLRB rule? Give your reasons.




